
MLC Consent Decree

Numbers below represent the paragraph of the Consent Decree in which the corresponding procedural issue is set out. The wording below is close but not exact, so this list should only be used as a reference.

Hearings
1.
The file should contain a Notice of Hearing addressed to all necessary parties and their representatives which sets forth the issues to be decided.

2.
The file should contain a copy of the initial determination.

3.
The Notice of Determination or employer's objection should state the legal issues and/or factual incidents with sufficient particularity.

4.
The judge may not permit new evidence to be introduced without a showing of good cause; must state her reasons on the record; must inform the parties that she will accept the new evidence; must offer and adjournment or recess to provide parties with an opportunity to address the new evidence.

5.
In employer objection cases, the judge must enter a default when the employer fails to appear.

6.
In represented cases, where a new or revised determination is made at the hearing, the parties must be accorded an opportunity to respond.

7.
The judge must make the statement required by ¶ 13 of the consent judgment in Pugh v. Ross et al. ("You have a right to subpoena witnesses, present evidence, etc.").

8.
The judge must render a decision on all necessary issues.

9.
The file must contain all documents upon which the initial determination was made.

10.
(a) The judge must confront the parties with documents or reports considered or relied upon in the case. (b) The judge must show the parties the documents and reports, must offer an opportunity for comment; and must accept them for the record. (c) A party must be afforded an opportunity to explain adverse statements on or omissions from the Summary of Interview where such Summary was considered or relied upon.

11.
The judge must offer all parties the opportunity to cross-examine witnesses who testify for another party.

12.
Where an unrepresented party has difficulty in or is unable to question or cross-examine witnesses, the judge must offer assistance.

13.
Where split hearings are held, a decision cannot be made without a further hearing for rebuttal.

14.
Before the case is closed, the judge must offer all parties the opportunity to make a closing statement.

15.
A party who required assistance reading, speaking or understanding English at the local office must have such help provided at the hearing. Where claimant asserts that there was a language problem at the local office, or such problem was apparent, and the judge determined that such problem was not a deciding factor, the decision must set forth the specific reasons for that conclusion.

16.
(a) A party must have a translator at a hearing if one is needed; (b) and, if a translator is present, the entire proceeding and relevant documents must be translated. (c) If the judge decides that the language problem was not a factor the decision must set forth specific reasons for her conclusion.

17.
The judge must offer to grant an adjournment or an application for the issuance of subpoenas, where good cause appears in the record and where such application is necessary to obtain evidence.

18.
The judge must act and appear to act impartially in the hearing.

19.
Where the Notice of Determination indicated a disqualification or ineligibility as a result of claimant's failure to follow U.I. Division procedures or guidelines, or where it becomes apparent during the hearing that such is the case, the judge must inquire whether claimant was properly informed of the procedures or guidelines she was required to follow.

20.
The judge must grant benefits where the claimant's failure to adhere to proper procedure was the result of the U.I. Division's failure to follow its own procedures, including providing materials in Spanish.

21.
The judge must give greater weight to sworn, credible testimony as opposed to hearsay (Matter of Perry).

22.
Where an adjournment was granted, and the judge rendered a decision without holding a further hearing, the judge must make a record explaining why the case was closed.

23.
In Sec. 590.10 "reasonable assurance" cases:

(a)
The party claiming that the teacher has been given "reasonable assurance" must demonstrate that the teacher had been given such assurance.

(b)
The judge must not attach a presumption of reasonable assurance to the teacher's being placed on a per diem substitute teachers' list.

(c)
The teacher claimant must be afforded an opportunity to challenge or rebut the bona fides of the educational institution's assurance.

24.
The contents of the Decision must conform to the guidelines contained in the Manual for Hearing Officers.

25.
The judge must mark all documents properly put into evidence.

Appeals
26.
On appeal, the minutes of all hearings must be transcribed.

27.
On appeal, the transcripts must be adequate (complete).

28.
The file must contain a copy of the judge's Decision, Notice of Decision, and a proper Notice of Receipt of Appeal addressed to all necessary parties and their representatives.

29.
Additional representatives, who enter the case on appeal, must be added to the Notice of Receipt of Appeal.

30.
On appeal, timely requests for an opportunity to examine the hearing transcript and for an extension of time to submit statements must be answered.

31.
Copies of papers submitted on appeal must be sent to all parties.

32.
Evidence supplemental to that introduced at a hearing may not be considered or relied upon by the Board without the consent of all parties to the appeal, and the Board must hold a hearing at which the evidence was introduced. 

�Remember, if new issues are added at the hearing, you have the right to an adjournment.


� Determinations are written by the claims examiner and generally are very vague about the facts. "Sufficient particularity" means that the Reasons given in the determination should be specific enough to enable you and your advocate (if you have one) to figure out what specific incident is at stake. Because the determination is basically a claims examiner's best guess of what happened (based on conversations with both sides), determinations are often difficult to understand and often factually wrong. Although Administrative Law Judges (ALJs) will offer an adjournment if there is a major change in reasons, they often prefer to go ahead if the legal determination (i.e. misconduct, voluntary quit) is the same. It is very important to explore other possible "reasons" with your advocate, so that you will be prepared to go ahead.


� New evidence in this sense is the kind used to change issues or otherwise have major effects. Generally you shouldn't ask for an adjournment if the new material is (a) something pertaining to an existing issue that you know about but have not seen (e.g. a warning letter), or (b) something pertaining to an existing issue that may be easily inspected.


� On the record: "The hearing today is to decide these issues. [State the issues]. I will hear testimony under oath of all parties an their witnesses. After each party or witness testifies, I will offer each other party an opportunity to cross-examine by asking questions. All parties may present witnesses and records and other documents which are important to their cases, or ask that witnesses or documents be subpoenaed by the [ALJ] if they are otherwise unavailable."  Pugh v. Ross, 76 Civ. 3607 (1977), reproduced as Appendix C of the MLC Consent Decree.


� ALJs frequently begin the hearing with a statement that they are independent and impartial and have no connection to the local office that issued the determination.


� "Properly informed" means the legal minimum. If you (the claimant) received the pamphlet Unemployment Insurance Information for Claimants and the initial determination (which outlines hearing request procedures on the back), you were probably "properly informed," unless a local office employee provided conflicting information.


� See Appendix B of the MLC Consent Decree, which reproduces the part of the Manual for Hearing Officers (pp. 85-96) that relates to decisions. Appendix B sets forth the standard for necessary ingredients of a decision (87), findings of fact (88), and opinion (91). Consult this if you receive a decision that you feel is inadequate.


� Occasionally the DOL will inadvertently lose or erase tapes, and a transcript cannot be produced. In this event the Appeal Board should void the ALJ decision and remand de novo, and you'll have to do it all over again.
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